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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN ;

GERALD C. MAKN
AYTORNEY GENERAL

Honorstrle Z. I.. Shelton
County Auditor
Johnson County
Cleburns, Texes

Dsar Sir:

Opinion ﬁo.cgjiﬁsr“\\
Re: TUppn the basis of\the facts

- pfesented, does the\Eldn
: istrict have ¥ leqsl
X claim to that part
Josjeph Dicksom Survey
overed by the Petie
Yy & C. Johnson and
gs8-presasnted o &nd

inNg¥e Xustang School Distriet is the Jossph
Dickson survey which was edjacent o the L,
Moore Survey. The latter survey lies partly in
Johnson County and partly ian Hill County.

On ¥ay 26, 1206, & nmejority of the gusl-
1f30d voters 1living within the bounds of the
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Jozeph Dickaon Survey and ocoupying = portion
of. that survey, filed & petition with the presi-
dent of the Eoard of Trustees of the Rio Vista
Independent School Distriet, which district was
locsted within the bounds of Johnson County,
declaring their deairs to becose a part of the
Rio Vista Schicol District., Fursu=snt to this
petition, the Eoard of Trustces of the Rio Vis-
ta Independent School Distrlet, by resclutiion,
incorporatsed intc and mede pert of the Rio

Vists Independsnt School District this parti-
cular portion of the Joseph Dicksen Survey.

This regsolution, which is recordsd in the county
court records, rcads as follows:

*0n this the 25th day of ilay 1208 the
President of the EBoard of Trustees submitted to the
board the petition in writing of ®. €. Johnson and
Tive other persons wnich yetitison hed beon duly flled
with the President of the Eoard, preying that the
territory hersinafter described be received as an
sddltion to and to becowe part of the Rio Viste
Independent School Disirict, and the board having
congidered said petition the affidavit of three
of the subseribers thereof eftached thereto, and
8ll the facts in comnection there«ith is of the
opiniun &nd upon jinve.tigetion finds ths facts
to be that the proposed additicn will not Iin-
cresse the corporate limits of sald Rio Vista Inde~
.pendent School District so thst the whole when thus
ineressed, will not exceed Twenty Five tquare ililes,
and that the signers of sald petitica constitulte a
majority of the resident qualifieé voters of said
territory; therefore, Be it Resolved vy the Board
of Trustees of the suid Rio Vists Independent
tehool District that the fcllowing described ter--
ritory,- being the ssme territory which is described
in ssid petition be, and the seme hereby is re-
ceived .o en edéition to and to beoome a part of
the corporate limits of the seid Rio Vista Indepon~
Zent School District.® .

Subsequontly, on October 16, 1906, under end
. by virtue of an order issucd by the County Judge of
BEl1l County, an election wes hald at Blum, Texas,
which apparently had as its objeotive the forzation
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of the Blum Independent School District.

¥We have asoertained from the Deopartzent

of Fducation that the iI:lum School District
became an independent School district on
their records in Novewmber, 1908, The entire
Joseph Dickeon Survey, Includin- thst portion
thervof which hed previcusly petitionzd Yo
becoma & part of the Nio Viste Independent
School Dilsirict, was mede B part of ths new
Blua Inderendsnt School District by virtue
of thet election, '

The Rio Vieta School Distriect in
Johnson County wag incorporated in 1903
as o town for school purposses only, under
general lavws, ‘n oompliznes with the sct
of 1&75, according to tho records of the
Deparitmant of Education, end is still a
valld indeypendent school district.

You submit for the opinion
ns 1

whdah @ Anate ae
, Fril. i \wdd LLA V) \‘.uku -t A o

of this department

ST
[~

low
"1, TUpon the basis of the fao%s presented,
does the Blun School Dlztricet Lasve & legul annd
lawful cleim to that part of the Joseph Dickson
Survey that is covered by the petition of I, C.
Johnson and others as presented to end eccepted
by the Rio Vista School Poard of Hay £5th, 19067

"g.,  IP the Blum Sohool Districi doss
not and cannot establish legal ownership of
said torritory in question, can the Kio Vists
School Distriet bring suit end collect the
school taxes that heve bteen psld to the Blun
School District by the people residing within
the metes snd bounds of eaid disputed terri-
tory for thes last twenty-five ysars or longer?"

» It is apperent from & reading of the resolution
adopted by the Board of Trusices of the Rio Vists Indepen=-
¢ent School District and from facte sontained in your
lstier that such Foard snd the petitioners in the dis-
puted portion of the Jossph Dickson Survey sourht to com-

N o e 1 e h
ply with the provisions of Seco. 183, Chap. 134, Acts of

1905, £9th Legislature, pp.203,304, in their eofforts to
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extend the éistriet boundaries to inelude thet area,

This section which was csrried unchanged into the re-
vision of 1911 as article 28565 und into the rsvision

of 1925 as Artlele 2765, prior to its repeal in 1929,
reeé 88 follows: )

"Whenever the territory herstofore incor~
porated, or which may hergefter be incorpo-
rated, for free school purposes, shall contein
less thsn twenty-Tive square miles, and theree-
sfter the majlority of the inhzbtitanis, guslifisd
to vote for members of the Legisleture, of eny
territory sdjoining the 1limits of the town and
village so incorporated, shsll desirs such
territory to be added to and become @ part of
such Incerporated town or village for free school
purposes only, and a majority of such gualified
voters sign 6 petition to that effeclt, eny three
of such guelified voters ney file with the pros-
ident of the Roerd of Tructees of such incorpo-
rated town or villaege the seld petition, fully
desoribling by metes and bounds the territory
proposed to be annexed and showing lts location
with reference to the existing territory of tho
tovn or villapge slready incorporsted, provided
that s=id territory proposed to be added nust bs
contiguous tc one line of s=id corporation.
Upon so filing ssld petition, &flfidavits and deg-
oriptions, ssld pregident shell submit the same
to the boszrd, and, if upon investipatlon by the
Foard it is found that the proposed adaition
w11l net increase the oorporate limits so that
the whole, vwhen so inoreased will excocd twenty-
five squsre miles, the said board of trustees,
by resolution duly entersd upon its minuies, may
recoive such proposed territory as an eddition to,
en¢ beccme a part of, the corporate limits of such
town or villsge; e copy of which resolution, con-
teining & description of the udded territory, shall
be filed for record in the county clerk's office of
the county in whiob seid town or village is sit-
uated, after which the ter:sitory so received
shall be & part of sald town or village; . « "

RBefore entering into a discussion of tho legelity

of the aoticn of the Hill County end Elum School Distriect
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authoritics let us first determlne whether or not there
existed at thst ¢ime uny statutory or ocnstituibionsl
authority ror thoe ennexation of the disputed srea to the
Rio Viste Independent School District.

In 1908, Sec. 3 of Article VII of the Consti-
tution, which suthoerized the Legislsture (o form school
districts read ss follows:

¥ . + o« 8nd the Legislature may also
provide for the formstion of scheol distiricts
wilthin all or any of the counties of {his
State by general or speclel laws , . "

~Jn eddition to Secotlon 183, which we curoted
above, there was on the statute books at that timo a pro-
vision for the formation of school districts containing
parie of two or more countles, colled ocounty-line schocl
districts. SCection 85, Chapter 174, Acts of 1805, £9%h
Legislature. These two stulutes were Integral parts cof
the "School GCode™,

¥o specific lansusge is to be found in Seoticon 1EB
permitting the extension of Independent School District
boundaries to include territory in more than a single oounty,
but the fact that Seotion B dealt with the seme poneral
subject and was contaipned in the szme body of law pave
thege districts, under recognized rules of statulory con-
struction, implied authority to so extend their boundaries,
Carlton Independent School Distriet v, Jordon, et al, (Civ.
App., Dastlend, 1928) ¢ S5, W. (2d4) 384; rcveised in part,
{Corm. App., Sec. B, 1930) 85 S. ¥W. (24) 610. Bes algo 39
Tex. Jur., sSection 13D, '

In 1908, however, the Supreme Court determined
that the Legislature had no suthority to asuthorize the
formaticn of school districts lying partly in dirfferent
gountiaes, or so-called county-line districte, and that
seetion 3 of Artiasle VII of the Constituiion reguired that
all scHool districts be kept within county boundaries. -
Perks v, west, 102 Tex. 11, 111 8. %W. 726,

All scts by the lLegislature suthorizing the
formation of districts containing parts of two ¢r mor
counties were thus held unconstituticnal. XNeceseerily
any implied suthority attrivuted to lndependent aistriots
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to extead their bounderies ecross county lines under
Section 153 wus also unconstitutional,

The legislative authority under which the Rio
Viste Independent School Distrioct purported to act being
unconstitutionsl, its atten;t to annex the disputed area
in Hill County was likewise invalid end did not afrect
the atatus of that eres as unclaimed territory, The
Rio Vista dictrict had no piior claim to this area, and
the Bluw district had & right, et that time, to includse
it within ite boundaries.

. However, after the decision in Tarks v. ¥esy,
Scetion 3 of Article VIT of th€ Constitution, wag amsndod
on Leptember £4, 1909. Tho sauéndment, in sdaiticn to
supplylng the necescary constitutlional authority to the
Leglslaturs to provide feor the formetion of school dis-
tricts composcd of ports of two or more counties, vali-
dated all prior existing county~line districts,

. The portion of the amendment providing the
legislature with suthority to form districts croassing
county linss was purely enabling and was in no sense
self-executing, as polinted out in Carlion Independent
‘Sohool District v. dordon, supra: :

"Hed ths Legisleturc never seen fit
{thereafter) to provide for the foramation
of districte lying partly in {wo or more
countles, nons ever could have lawfully
existed, save and excspt those which by
the ssme constitubtional amendment had been
expressly validated,.v :

The Leglislature did not exercise its pover
under the amendment until 1911, st which time it provided
for the formation of county-line districts in Chuapter 100,
p. 200, General Lews of 1911l. The provisions of Section
153, Acts of 1905, wer: et that time re-ecnacted, unchanred,
in the codification of 1211 as Article 2865, as noted above,
Thus prior to 1911 no authority existed in the Texas sta-
tutes forf the formation of districis composed of two oxr
more countios or for the extension of district boundaries
aoro&s county lines. Carlton Independent Sohool District

ve. Jordon, supra. .
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Since the logislative aots, expressly or
implledly permitting county-line districts were lnvalid
at the time of thelr encciment, no subse vent smendment
to the Ceonstitution, suthorizing the Legislature to pro-
vide for the formation of county-line distriets, would
have the eifect {0 re-enaot them end thus to infuse life
into & things that never had existence., Sencoa Mining
Co. v, Secretary of Stete, B2 Mich, D73, 47 W. V. 85, 9
L. R. A. 770; Yenaz v. Smith, 132 Cal. 102, 65 P. 308;
Stete ex rel Ltevenson v, Tully, 20 Nev. 447, 22 P.
1054, 19 fn. St. Rep. 8743 Carlton Ind. School Dist. v.
Jordon, supra.

He turn now Yo the validabing portion of the
snendnsent of 190%, whioch appears in ocur present consti-
tuticn as Section 3e of Article VII. This section reads
88 Tollowsi

“Every school distriet heretofore formed,
whethor formed under the general laws or by
epecisl act, snd whether the territory embraced
within its bounderies lies wholly within s
sinrle county cr partly in {wo or more coountliss,
is heredy declered to bs, and from its forma-
tion to have been, a valid end lawful disiriet. . %

Tt wss held by the Supyeme Court in CGillespls
et 2l v. Lightfoot, Attorpney General, 103 Tex. 0bB9, 187
S. w. 798 {1910), that the defect in county-line dig-
tricts due to vant of constitutional authority to form
them was cured by this portion of the emendment of 1909,
snd that gll such distiricts, whioh had not been pre-
viously diszolved by legal means, were thereby declared
to have been valid from the time of their formetion.

The court in that case was ooncerned with e county-
line district which was formed as such. We have been un-
eble to rind any case which involved the gquestion of
vhether ths amendment of 1909 would nlso have the effect
of valideting & &istrict, wholly within a county &t the
time of 414s formation, as to territory in another county
added prior to the adoption of the amendment but after its

Tormation,.

Tt is our opinion, howsver, that the amendnment
414 not heve that effsct for three ressonsi

1. Seotion 3a of Article VII is limited in
its soope to districts which had no valid existenoce in
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the light of Parks v. est becsuse no valid lav
euthorized their formation,

"It is cesy to0 see that s purpose,

‘ probably the main purpose of the amsndment,
'was to save from destruction the county=-
line districts &ffcoted by the decision
referred to. That much 1s certain from
.the history &s well as from the languare
of the amendment."™ Gillespie v, Lightfoot,

T BUDYB.,.

- Those districts which were not so affected by
the declision Jin Parks v, West ané those whoss walid
existence was unquestioned needed no such assistenoe.

2. Ths amendment d4id not concern itsslf with
validsting vneuthorized actiocans by velidly existing
districts, but only with circumventing original leck
of constitutiocnal euthority for the formalion of those
. which hed no valid existonce.

"Its {Sec, 3a of Art. VII} interpretation
literally might estublich the velidity past end present
of every school dletrict that had at sny time dbefore its
adoption been formed in Texas by general or speclsl lew,
although it may long ago have passaed cut of existence
end been absorbed by other orgenizetions. Of course, its
purpose was not 80 comprehensive., Unquestionsdbly, It was
intended to give constitutional and legal sanotion to
such districts as for want of it were invalid, to ssve
and not to‘'destroy rights."” Gillespie v. Lightfoot, supre,

3, The emendment, as we have noted, did not
havo the effect of validating the statutes declared un~
consl itutional by Parks v, West. Those statutes underx
which the Rioc Vists district purported to sct wers un-
conatitutional at the time of the annexstion and continued
to be invelid after the adoption of ths aemendment until
their re-enactment. Carlton Independent School District
¥v. Jordan, supra.

¥%e conclude, therefore, that the Rio Vista
Indepenient School Distriot which at the time lay wholly
in Johnson County had no suthority in 1906 to inccrporste
within its boundaries territory thst ley in Hill County
end that its purported annexstion of such territory was

<11
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‘4nvalid. Since the aisputed portion of the Joseph
Dickson Survey could not have been validly annered

t0 thet district, it follows thet the Flunm School
NMstrict at the tirme it acted had the ripht to in-
elude 3t within its beundaries &nd that if all the
requirenents of Zection 149, Aots 1905 were comrlied
with (end we have no reason to believe they were not),
its moticn in eo doing was velid and the entire Joseph
Dlekson Survey then become part of thet district.

Although we base oui contlusion on the con-
gtruction that the velidating portion of the Aunendment
of 1209 wes intended to infuse life into districis
vhose valid existence wss denied by the decision in
Parks v. West gnd waa nol concerned with additions of
territory to velid &istriocts, we nesé not rely exclu-~
gively on that gzounﬁ.

Co. We G0 not believe that any court will loock with
fevor on & cleim such es this which has been permitted to
lie dormant for more than 33 years.

‘ The Blum Indevendient School Districs became a
rural high scheool district in 1928, Such districts were
validatod 4in sll respects by three cenuactments of the 4lst
Legislsturs. See Article oBOBa Article 27421 and Arti-

cle 2?495, Sec. Be

Cur conclusion in regeyd to your first guesdion
makes unnecessery en answer to your second questlion,

_ Trusting that the foregoing irnformstion will
fully snswer your inquiry, we are ,

Yours very truly
ATTORFIY GENZW .“.L CF TEXAS

/ﬁ/w%/’%

Rober¥ E. Kepke

13;;H§5Y,ﬂ”m_ o Assistant
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